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UNI TED STATES BANKRUPTCY COURT
NCORTHERN DI STRI CT OF CALI FORNI A

Inre No. 98-49971 JG
Adv. No. 99-4521 AJ
JAMES WALTON, JR.,

Debt or . /

JAMES WALTON, JR.,

Pl aintiff,
VS.

DEPARTMENT OF VETERANS AFFAI RS,
GVAC MORTGAGE CORP.,

Def endant s. /

DECI SI ON
By this adversary proceeding, Janmes Walton, Jr., the above
debtor (“Walton”) seeks damages and other relief based on
defendants’ alleged violations of the automati c stay provi ded by
Bankruptcy Code § 362(a).'! After the filing of the conplaint,
Wal ton dism ssed the U. S. Departnment of Veterans Affairs (the “VA’),
and proceeded to trial against GVAC Mortgage Corp. (“GVAC’), the

!Except as otherwi se stated, all further section references
herein are to the Bankruptcy Code, 11 U S.C. 8§ 101 et. seq.
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sol e remai ni ng defendant. The court will award WAl ton conpensatory
damages in the sum of $12,500, but declines to assess punitive
damages agai nst GVAC.

A. BACKGROUND

In 1993, Walton borrowed noney from GVAC s predecessor to
acquire certain real property in Cakland, California (the
“Property”). The |l oan was insured by the VA, and the Property is
Wal ton’ s resi dence. GVAC acquired the loan in February 1998.

The present chapter 13 case is Walton’s third invol ving the
Property. Walton filed a chapter 13 petition on May 6, 1998 to
forestall a foreclosure sale that GVAC had set for May 9, 1998; the
court dism ssed the petition on June 12, 1998. Walton filed another
chapter 13 petition on July 7, 1998 to forestall a continued
forecl osure sale that GVAC had set for July 10, 1998; the court
di sm ssed the petition on Septenber 14, 1998.

Walton filed the present chapter 13 case on Cctober 13, 1998 to
forestall a continued foreclosure sale that GVAC had set for Cctober
14, 1998. On February 8, 1999 this court entered an order
dism ssing this chapter 13 case on notion of the chapter 13 trustee,
alleging Walton’s failure to file certain tax returns. On February
17, Walton filed an ex parte application to vacate the dism ssal,
alleging that he would file the required tax returns within two
weeks, and that he wi shed to save the Property fromforeclosure. On
February 22, 1999, the court entered its order vacating the
dism ssal. The order provided for the case to be dism ssed w thout

further hearing if Walton failed to file the required returns within
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the tinme provided therein. Walton conplied, and the reinstated case
proceeded in due course to plan confirmation.

On July 20, 1999, sone five nonths after the court vacated the
di smissal, GVAC foreclosed its deed of trust on the Property and
t hereby acquired the Property. One week later on July 17, 1999,
GVAC deeded the Property to the VA pursuant to the terns of its |oan
guaranty. The VA then sought to evict Walton fromthe Property,
serving himwith a three-day notice to quit pursuant to California
evi ction procedures, followed by an unlawful detainer action in the
Al anmeda County Superior Court.

On Cctober 22, 1999, Walton filed this adversary proceedi ng
seeking to quiet his title to the Property, to enjoin the defendants
fromevicting himfromthe Property, declaratory relief, and
damages. Thereafter, the VA sought an order annulling the automatic
stay to validate the actions taken after the date of Walton’s third
chapter 13 petition. The effort was not successful, whereupon the
VA assigned the | oan back to GVAC.

On May 1, 2000, during the pendency of this adversary
proceedi ng, GVAC rescinded the foreclosure sale. On August 18, 2000
Wal ton dism ssed the VA as a party.

Because Walton has retai ned possession of the Property at al
times relevant hereto, and because GVAC has restored title to
Wal ton, this adversary proceeding is noot with the exception of
Wal ton’ s damage cl ai ns agai nst GVAC.

I
I
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B. DI SCUSSI ON

Section 362(h) provides that

An individual injured by any willful violation of a stay

provi ded by this section shall recover actual damages,

i ncludi ng costs and attorneys' fees, and, in appropriate

ci rcunst ances, may recover punitive danages.
A wllful violation does not require a specific intent to violate
the automatic stay. Rather, the standard under § 362(h) is nmet if
there is knowl edge of the stay and the defendant intended the
actions which constituted the violation. 1n re Bloom 875 F.2d 224,

227 (9th Gir. 1989).

Wal ton contends that GVAC s violation of the automatic stay was
willful, and that he is entitled to conpensatory damages for
enotional distress, |ost wages, and attorneys’ fees, plus punitive
damages.

GVAC admits that it violated the automatic stay, but denies
that it had know edge of the pendency of Walton’s chapter 13 case at
the tine of the foreclosure. It also disputes that Walton suffered
t he danmages he clains, and denies that sone of Walton's danage
cl ai s are conpensabl e under § 362(h).

1. Mental Distress

Wal ton cl ai n8 damages for nental distress. Courts disagree as
to whet her and when a debtor may recover danages for nental distress

under 8§ 362(h). Conpare Aiello v. Providian Fin. Corp., 239 F.3d

876 (7th Cir. 2001) and Fleet Mrtgage Group, Inc. v. Kaneb, 196

F.3d 265 (1st Cir. 1999). Here, Walton introduced no evidence that

he suffered any physical synptons of consequence, that he incurred
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any nedical costs, or that he was treated by a physician for any
mental distress. Several w tnesses, including Walton’s brot her,
cousin, and nei ghbor, testified that Walton was upset after the
foreclosure sale. One testified that he appeared to be drinking
nore coffee than nornal.

Under these facts, the court finds that regardl ess of the
applicabl e | egal standard for recovery of nmental distress danmages
under 8 362(h), Walton did not suffer any such damages that are
conpensabl e herein. See, e.qg., In re Robinson, 228 B.R 75 (E. D
N. Y. 1998).

2. Lost Wages

Walton clains that he m ssed at | east 25 days of work plus
opportunities for overtime because he needed to neet with his
attorney, Phyllis Voisenat (“Voisenat”), to discuss GVAC s (and the
VA 's) violation of the automatic stay. He also testified that,
because his enpl oyer does not pay wages for partial days, he |ost at
| east a full day’s pay on each occasion that he nmet with Voi senat.

GVAC effectively inpeached Walton’s testinony in this regard.
Voi senat’s billing records in evidence do not show conferences with
Wal ton on the days Walton clains to have m ssed work. NMbreover,
substantially all of the m ssed days for which Walton clains
conpensati on were on Mondays or Fridays. No evidence was presented
t hat Voi senat held conferences with Walton only on Mondays and
Fridays; indeed, her billing records reflect the contrary.

The court declines to award any danages to Walton based on his

al | egati ons of |ost wages.
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3. Attorneys’ Fees

The evi dence showed that Walton had to incur attorneys’ fees as
the result of GVAC s stay relief violation. Voisenat’s billing
records show $15,294 in billings from August 30, 1999 to Cctober 4,
2001. This amount, however, includes entries that concern conduct
by the VA and defense of actions taken by the VA. The court does
not believe that GVAC should be held responsible for all the |egal
costs that Walton incurred as a consequence of actions by the VA,
because GVAC s conduct did not proxi mtely cause all of such
expendi tures. 2

This is especially true here, where it appears that the VA
willfully violated the automatic stay after receiving notice from
Voi senat of Walton’ s pendi ng bankruptcy case. Moreover, there is no
evi dence present that the VA violated the stay at the behest, with
t he know edge, or for the benefit of GVAC. Finally, Walton el ected
to dismss the VA as a party to this adversary proceeding.

Al t hough the court cannot ascertain with precision the exact
anount of fees Walton incurred that were solely attributable to

m sconduct by the VA it appears from Voisenat’s billing records

Walton relies on In re Fingers, 170 B.R 419 (S.D. Cal.
1994) to support his argunent that the damages awar dabl e under
8 362(h) need not have been proximately caused by the defendant
all eged to have violated the automatic stay. This court does not
so read Fingers, and holds that a proximte cause requirenent
does apply. In fact, the court in Fingers explicitly noted that
“section 362(h) supports a damage award equal to the danages
proxi mately caused by the automatic stay’s breach.” 1d. at 433
(enphasi s added).
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that $12,500 shoul d provide sufficient conpensation to Walton for
the legal costs he incurred through trial as the proxinmate result of
GVAC s stay violation.

4. Puni ti ve Danmnges

The “in appropriate circunstances” |anguage of 8§ 362(h) offers
littl e guidance as to when punitive danages shoul d be inposed
agai nst a party who violates the automatic stay. The Ninth Crcuit
has stated (in a nonbankruptcy context) that the trial court has
consi derabl e discretion whether to award punitive damges, and nust
consider (1) the nature of the defendant’s acts, (2) the anount of
t he conpensat ory danages awarded, and (3) the wealth of the
defendants.® Professional Sem nar Consultants v. Sino Am Tech.

727 F.2d 1470, 1473 (9th G r. 1984).

Wth reference to the first factor, the Ninth Crcuit has
stated, looking to California |law for guidance, that punitive
damages can be awarded on the basis of deliberate wongdoing or

conscious disregard for the rights of others. [In re Wlverton

Assoc., 909 F.2d 1286, 1297 (9th G r. 1990). The California Suprene

Court has stated that the purpose of punitive damages is the “purely

There is sonme authority for the proposition that it is
reversible error for a court to award punitive damages in the
absence of evidence concerning the defendant's financi al
condition. See Adans v. Mirikam , 54 Cal.3d 105, 113-116 (1991).
Here, Walton submtted no such evidence. Because the court has
concluded that, in any event, this is not an appropriate case for
i nposition of punitive damages, the absence of evidence as to
GVAC s financial condition, even if required for purposes of
8§ 362(h), does not affect the result.
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public one” of punishing wongdoing to protect the public “from
future m sconduct, either by the same defendant or other potenti al

wrongdoers.” Adans v. Muirikam , 54 Cal.3d 105, 109 (1991) (enphasis

in original).

Here, GVAC contends that it acted w thout know edge of Walton’s
pendi ng bankruptcy case, and did not learn that the case had been
reinstated until Novenber 5, 1999, when it was contacted by the VA
whi ch then held the loan. Sonme evidence, however, suggests to the
contrary. On Decenber 10, 1998 (prior to the dismssal), GVWAC filed
a request for notice, requesting that all further notices in this
case be served on GVAC care of the Law O fices of Steven J. Ml net
(“Melmet”) in Santa Ana, California. Accordingly, the court served
the notice that the case had been di sm ssed, which GVAC admits
receiving, on Ml net.

On February 25, 1999, after the court vacated the dism ssal,
the court served GVAC with notice that the order of dismssal had
been vacated, again, care of Melnmet. GQGVAC presented no evidence
suggesting that Melnet did not receive the notice that the dism ssal
had been vacated. |If he did not receive it, or neglected to advise
GVWAC that Walton's case had been reinstated, GVAC coul d have called
himas a witness to so testify, but GVAC did not do so.

Even so, the court does not believe that this case is an
appropriate one for inposition of punitive damages. The court has
no direct evidence that Mel net advised GVAC that Walton’s chapter 13
case had been reinstated, or that GVAC foreclosed its deed of trust

wi th know edge of the reinstatement. Walton introduced no evidence
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of any communi cations from Voi senat to GVAC or its counsel prior to
Novenber, 1999 advising GVAC that Walton’s chapter 13 case had been
reinstated. (On August 30, 1999, Voisenat wote to the VA but not
GVAC, concerning the pendency of the case.) The court also notes
that there is no indication fromthe court’s file that the court’s
order confirm ng Walton’s chapter 13 plan entered March 15, 1999,
prior to the foreclosure, was served on GVAC.

The court also takes into account the possibility of confusion
on the part of GVAC resulting fromthe multiplicity of bankruptcy
cases Walton filed, and fromthe filing of a third case foll owed by
a dism ssal and reinstatenent of that case.

Mor eover, Mary Taylor, a representative of GVAC famliar with
its policies and procedures upon notification to GVAC of a
bankruptcy filing, testified as to the procedures GVAC has in place
designed to assure conpliance with the automatic stay. The court is
not aware (nor was any evi dence presented) of any pattern of
nonconpl i ance with the automatic stay by GVAC. Thus, deterrence of
future m sconduct by GVAC is not a significant consideration here.

Al'l factors taken into account, including the fact that GVAC
will have to pay an award of attorneys’ fees herein, the court
declines to assess punitive damages agai nst GVAC.

C. CONCLUSI ON

The court will enter judgnment against GVAC in the sum of
$12, 500.

Iy
Iy
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